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Securities and Exchange Commission § 230.143

within the meaning of section 2(11) of
the Act.

[24 FR 6386, Aug. 8, 1959]

§ 230.141 Definition of ‘‘commission
from an underwriter or dealer not
in excess of the usual and cus-
tomary distributors’ or sellers’ com-
missions’’ in section 2(11), for cer-
tain transactions.

(a) The term commission in section
2(11) of the Act shall include such re-
muneration, commonly known as a
spread, as may be received by a dis-
tributor or dealer as a consequence of
reselling securities bought from an un-
derwriter or dealer at a price below the
offering price of such securities, where
such resales afford the distributor or
dealer a margin of profit not in excess
of what is usual and customary in such
transactions.

(b) The term commission from an un-
derwriter or dealer in section 2(11) of the
Act shall include commissions paid by
an underwriter or dealer directly or in-
directly controlling or controlled by,
or under direct or indirect common
control with the issuer.

(c) The term usual and customary dis-
tributors’ or sellers’ commission in section
2(11) of the Act shall mean a commis-
sion or remuneration, commonly
known as a spread, paid to or received
by any person selling securities either
for his own account or for the account
of others, which is not in excess of the
amount usual and customary in the
distribution and sale of issues of simi-
lar type and size; and not in excess of
the amount allowed to other persons, if
any, for comparable service in the dis-
tribution of the particular issue; but
such term shall not include amounts
paid to any person whose function is
the management of the distribution of
all or a substantial part of the particu-
lar issue, or who performs the func-
tions normally performed by an under-
writer or underwriting syndicate.

[2 FR 1075, May 26, 1937]

§ 230.142 Definition of ‘‘participates’’
and ‘‘participation,’’ as used in sec-
tion 2(11), in relation to certain
transactions.

(a) The terms participates and partici-
pation in section 2(11) (48 Stat. 74, 48
Stat. 905; 15 U.S.C. 77b) shall not in-

clude the interest of a person (1) who is
not in privity of contract with the is-
suer nor directly or indirectly control-
ling, controlled by, or under common
control with, the issuer, and (2) who
has no association with any principal
underwriter of the securities being dis-
tributed, and (3) whose function in the
distribution is confined to an under-
taking to purchase all or some speci-
fied proportion of the securities re-
maining unsold after the lapse of some
specified period of time, and (4) who
purchases such securities for invest-
ment and not with a view to distribu-
tion.

(b) As used in this section:
(1) The term issuer shall have the

meaning defined in section 2(4) (48
Stat. 74, 48 Stat. 905; 15 U.S.C. 77b) and
in the last sentence of section 2(11).

(2) The term association shall include
a relationship between two persons
under which one:

(i) Is directly or indirectly control-
ling, controlled by, or under common
control with, the other, or

(ii) Has, in common with the other,
one or more partners, officers, direc-
tors, trustees, branch managers, or
other persons occupying a similar sta-
tus or performing similar functions, or

(iii) Has a participation, direct or in-
direct, in the profits of the other, or
has a financial stake, by debtor-credi-
tor relationship, stock ownership, con-
tract or otherwise, in the income or
business of the other.

(3) The term principal underwriter
shall have the meaning defined in
§ 230.405.

[3 FR 3015, Dec. 16, 1938]

CROSS REFERENCE: For interpretative re-
lease applicable to § 230.142, see No. 1862 in
tabulation, part 231, of this chapter.

§ 230.143 Definition of ‘‘has pur-
chased’’, ‘‘sells for’’, ‘‘participates’’,
and ‘‘participation’’, as used in sec-
tion 2(11), in relation to certain
transactions of foreign govern-
ments for war purposes.

The terms has purchased, sells for,
participates, and participation, in section
2(11) (48 Stat. 74, 48 Stat. 905; 15 U.S.C.
77b), shall not be deemed to apply to
any action of a foreign government in
acquiring, for war purposes and by or
in anticipation of the exercise of war
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